
In the past week, Democratic aides have suggested that Congress and the Bush administration could be heading to a courtroom showdown over the White House’s refusal to honor subpoenas via executive privilege. 

The fight hit a crescendo last week when former White House Council Harriet Miers was a no-show at a House Judiciary Committee hearing at which she had been subpoenaed to testify about her involvement in the Justice Department’s firing of nine U.S. Attorneys. 

Rep. Linda Sanchez (D-CA) chairs the Subcommittee on Commercial and Administrative Law, which includes among its responsibilities the recommendation and issuance of subpoenas related to Congressional oversight matters. She called the Bush executive privilege claim, and the absence of his adviser “out of order.” “Those claims are not legally valid,” Sanchez said. “Mrs. Miers is required pursuant to the subpoena to be here now.”  The subcommittee upheld Sanchez’ contempt citation in a 7-5 party line vote. For Miers to be officially held in contempt, the full Judiciary committee would have to rule the same way, and then so would a majority of the House in a floor vote. 

If the issue goes to court, it would constitute a dramatic shift from away from the previous Democrats’ previously stated position. On a June 28 conference call with liberal bloggers, House Speaker Nancy Pelosi cautioned, “on some of these issues the courts are not friendly to us because they are all in the family. You know, the Courts, especially in the District of Columbia if we wanted to challenge them in Court on anything, the decision would not be in our favor.”

“Now you see the administration asserting executive privilege,” Pelosi added. “So the press asked me this morning, ‘Does this mean you’re going to hold them in contempt next?’ I said ‘No, we’re going to let the process work out’ because you have to build the record.”

But recently, Republicans have built just such a record. On two consecutive days last week, the president’s claims of executive privilege stood directly in the path of ongoing Congressional oversight investigations. On Wednesday, before the Senate Judiciary committee, a one-time Bush aide named Sara Taylor dodged a series of questions about her role in the U.S. Attorney scandal, citing the fact that the president had instructed her to honor his executive privilege.  The next day, a chair reserved for Miers sat empty in the House Judiciary hearing room.

These were not the only times the administration has refused to abide by Congressional subpoenas. In April, Secretary of State Condoleezza Rice signaled her intent to dodge a subpoena from House Oversight and Government Reform Committee Chairman Henry Waxman (D-CA) who seeks her testimony in his investigation into the manipulation of pre-war intelligence. Rice has contended that her actions and statements in the lead up to the Iraq war were carried out in her former role as National Security Adviser—an appointed position that does not require Senate consent—and were therefore protected by executive privilege. 

Bush has signaled his intent to continue invoke the privilege down the road.

But there’s one more reason to expect a Constitutional clash: effective Constitutional limits have prevented Democrats from accomplishing even the simplest components of the change they promised. 

On important actions such as climate change legislation, war funding, and lobbying reform Bush has either vetoed, or threatened to veto, any serious bills that make it through the Congress. At the same time, the small stuff has become victim to a repeating series of parliamentary tactics that some—including most recently Sen. Kent Conrad (D-ND) DOING WHAT?—suggest are intended to block for Democrats from accomplishing anything substantial for purely political reasons.

Perhaps because these tactics are technical and obscure (how many citizens know that getting anything out of the Congress these days routinely requires a supermajority of votes in the Senate?) the fallout has been hard on the Democrats, who are now widely perceived as having blown their mandate. 

And that’s just legislating. Their entirely separate call to oversight is a function that should be easier to carry out, if only because issuing subpoenas does not require a supermajority.  But the president has signaled that he’s willing to use executive privilege as an effective veto over Congress’ subpoena power—and therefore their oversight—anyhow. 

While Democrats move towards a courtroom battle, they face a stark choice, and perhaps risk setting one of two unwelcome precedents. If they challenge and lose, they may strengthen the right of executive privilege for years to come. If, on the other hand, they don’t go to the courts at all, they might well entice future administrations to run roughshod over the oversight prerogative of the legislature.  The difference is that the latter option would reinforce the perception that they were brought to power to check the president, but have simply decided not to do so. 

